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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC13-01410 

CASE NAME: BAIRD VS. JUAREZ 

HEARING ON MOTION TO ENFORCE CONDITIONAL SETTLEMENT & FOR 

RELEASE OF CLAIM  /  FILED BY LYUDMILA BAIRD 

* TENTATIVE RULING: * 

 

             Plaintiff Lyudmila Baird’s Motion to Enforce the Conditional Settlement is denied, 

as Defendants have fully performed the terms and conditions of the settlement. 

 Cal. Code of Civil Procedure § 664.6 provides in pertinent part: “If requested by 

the parties, the court may retain jurisdiction over the parties to enforce the settlement until 

performance in full of the terms of the settlement.” 

 Here, the Conditional Settlement Agreement and Mutual Release required Defendants 

to pay $5,000 to Plaintiff upon the signing of the settlement agreement.  Defendants 

delivered the cashier’s check in the amount of $5,000 on November 9, 2015.  (Jose Hank 
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Juarez Declaration, ¶3.)  The Settlement relieved Plaintiff of having to pay rent for 

November and December of 2015.    

 The Settlement further required Defendants to pay $5000 plus $450 security deposit 

upon Plaintiff’s move out.  Finally, Defendants were required to deliver 4 checks in the 

amount of $250 each, post-dated for April 1, 2016, May 1, 2016, June 1, 2016, and July 1, 

2016.    

 The parties agree Plaintiff did not voluntarily vacate property before January 31, 

2016.  “Move out” as defined in the Settlement, “shall mean the voluntary surrender of the 

rental unit by Plaintiff and all occupants to Defendants and shall be evidence by Plaintiff’s 

delivery of the keys to the rental unit to Defendant, Jose Juarez, or his attorney…”  Plaintiff 

admits in her Declaration of Noncompliance, filed with the court on August 31, 2016, that 

she occupied the unit on February 2, 2016, when Defendant arrived to pick up the keys.  

(Baird Decl., ¶¶ B and C on second page.) Moreover, Juarez declares Plaintiff moved out on 

February 2, 2016.  He had two witnesses who testified to this fact in the Small Claims 

proceedings.  (Juarez Decl., ¶8.) 

  As Plaintiff did not vacate the unit before January 31, 2016, the $5,000 due upon 

move out was reduced by $1500, the rent amount for January.  Defendants issued a check 

to Plaintiff in the amount of $3500 on February 2, 2016 (Juarez Decl., ¶5; Exh.2.) On that 

date, Defendants issued a check for $450 representing one-half of the security deposit. 

(Juarez Decl., ¶5; Exh.2.)   Defendants also issued the four post-dated checks in compliance 

with the agreement on February 2nd.  (Juarez Decl., ¶5; Exh.2.)   Defendants later issued a 

check on February 23, 2016, in the amount of $350, representing the remainder of the 

security deposit minus $100 for cleaning.  (Juarez Decl., ¶5; Exh.2.)   

 All of the checks have been endorsed and processed, indicating Plaintiff cashed or 

deposited the checks.  Defendants have no other outstanding obligations under the terms of 

the Conditional Settlement.  As there are no terms to enforce pursuant CCP § 664.6, 

Plaintiff’s motion is denied. 
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 2.  TIME:  9:00   CASE#: MSC14-02225 

CASE NAME: GRAY VS. STATE FARM 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 

* TENTATIVE RULING: * 

 

Before the Court is Defendant’s State Farm Mutual Automobile Insurance Company 

(“Defendant”) unopposed Motion for Summary Judgment, or in the Alternative Summary 

Adjudication of Issues (“the Motion”). The Motion is granted for reasons explained below.  

 

Summary Judgment 

 

Code of Civil Procedure (“CCP”) § 437c governs summary judgment. A motion for summary 

judgment shall be granted if all the papers submitted show that there is no triable issue as 

to any material fact and that the moving party is entitled to judgment as a matter of law. 

(CCP § 437c(c).) A defendant meets his burden by showing that one or more elements of 

the cause of action cannot be established, or there is a complete defense to that cause of 

action. (CCP § 437c(p)(2).) Once the defendant has met that burden, the burden shifts to 

plaintiff to show that there is a triable issue of material fact to that cause of action or to a 

defense thereto. (Id.) 

 

To prevail on a motion for summary judgment a defendant must meet his initial burden to 

show plaintiff cannot establish one or more elements of the claim.  (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 845.)  Only if defendant has met her initial burden does 

the plaintiff have to come forward with evidence showing the existence of a triable issue of 

material fact.  (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840; see Johnson 

v. Superior Court (2006) 143 Cal.App.4th 297, 304.)  Thus, the court must determine 

whether a defendant moving for summary judgment has met his burden even if the plaintiff 

has failed to present any evidence or even any Opposition to the motion.  (See Teselle v. 

McLoughlin (2009) 173 Cal.App.4th 156, 170-171 (reversing summary judgment even 

though response to Separate Statement was filed late because moving party did not meet 

its initial burden); Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305 (reversing 

summary judgment despite lack of timely-filed declaration that was proper under CCP § 

2015.5 because unless defendant meets his initial burden, summary judgment cannot be 

granted “even if the opposing party does not respond sufficiently or at all.”).) 

 

Here, the evidence before the Court indicates that Plaintiff made misrepresentations, and 

that those misrepresentations triggered the “Concealment or Fraud” term of the insurance 

policy agreement which barred Plaintiff from coverage, and in turn, Defendant was not 

contractually obligated to cover the claim. The “Concealment or Fraud” term of the policy 

agreement states: “There is no coverage under this policy if you or any other person insured 

under this policy has made false statements with the intent to conceal or misrepresent any 

material fact or circumstance in connection with any claim under this policy.” (Car Policy 

attached as “Exhibit 1” to the Evidence Exhibits ISO Defendant’s MSJ/MSA at p. 32.) 

(Emphasis added.) Plaintiff triggered the term by making, and admitting to several 

misrepresentations of material facts including Plaintiff’s purchase price of the vehicle. 

(Deposition of Richard Gray, attached as “Exhibit 7” to the Evidence Exhibits ISO 

Defendant’s MJS/MSA at pp.176-178.) The record is replete with evidence of Plaintiff’s 

admissions of his misrepresentations of material facts. For example, the evidence before the 
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Court indicates that Plaintiff first stated that he paid $14,000 cash for the vehicle, but later 

admitted that he misrepresented that fact, and that he actually paid no dollar amount for 

the vehicle, and that Plaintiff and his brother falsified documents to make it appear that he 

had paid money for the vehicle, when in fact he had not. (Id.) Defendant has offered 

sufficient evidence to establish that it was not obligated to cover the claim, and thus, failing 

to cover the claim is not a breach of the insurance policy agreement. Because Defendant 

has presented evidence disproving one or more elements of the Breach of Contract cause of 

action, the Court finds that Defendant has met its initial burden and the burden now shifts 

to Plaintiff to prove that there is a triable issue of material fact.  

 

Because the Motion is unopposed, and Plaintiff has neither offered any evidence nor 

argument that there is a triable issue of material fact, and because Plaintiff’s two remaining 

causes of action are not separately actionable (Jordan v. Allstate Ins. Co. (2007) 148 

Cal.App.4th 1062, 1078.) the Motion must be accordingly granted. 

 

Since the Motion for Summary Judgment is granted, the Court need not reach the issues 

presented in Defendant’s alternative motion for summary adjudication. 

 

The prevailing party is entitled to costs of suit; if these costs will be claimed, the claim must 

be made via a timely served and filed Memorandum of Costs. 

 

State Farm shall prepare a form of judgment separate from the order on this motion and 

submit it to opposing counsel for approval as to form. It shall then be submitted to the 

Court in accordance with the California Rules of Court and Contra Costa County Local Rules. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00150 

CASE NAME: VH NOODLE HOUSE VS. VUONG 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 

FILED BY ALEX VUONG 

* TENTATIVE RULING: * 

 

Continued at the request of the parties to April 7, 2017 at 9 a.m. 

 

 

  

 4.  TIME:  9:00   CASE#: MSC15-00339 

CASE NAME: PENA VS. VAUGHN 

HEARING ON MOTION FOR GOOD FAITH SETTLEMENT DETERMINATION 

FILED BY DIABLO VISTA DENTAL CARE, INC. 

* TENTATIVE RULING: * 

 

There being no opposition and for good cause, the motion is granted. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   03/17/17 

 
 

- 5 - 

 5.  TIME:  9:00   CASE#: MSC15-00469 

CASE NAME: THICKER THAN WATER VS. SABHLOK 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT of TIKI TOM'S USA, INC. 

FILED BY ASHOK K. SABHLOK 

* TENTATIVE RULING: * 

 

Defendant Ashok Sabhlok’s (“Sabhlok”) Demurrer to the Second Amended Complaint 

(“SAC”) is sustained without leave to amend.  The Court’s ruling is based on plaintiff Thicker 

Than Water, Inc. (“TTW”)’s lack of capacity to take court action as a suspended corporation. 

The basis for this ruling is as follows. 

 

 As both standing and lack of capacity are raised by defendant, Sabhlok, the Court 

provides clarity for all parties.  Standing, described as the “real party in interest” 

requirement, addresses whether a party has a right to relief from a cause of action.  In 

contrast, lack of capacity affects a party's right to represent their own interests in court.  

Pillsbury v. Karmgard (1994) 22 Cal.App.4th 743, 757-758; American Alternative Energy 

Partners II, 1985 v. Windridge, Inc. (1996) 42 Cal.App.4th 551, 559.  Without deciding the 

issue of standing, the Court rules on the lack of capacity of TTW to add Tiki Tom’s USA, Inc. 

(“Tiki Tom’s”) as a party to this matter. 

 

 Suspended corporations have a lack of capacity to sue, not a lack of standing to sue.  

Corporations Code § 2205; see Bourhis v. Lord (2013) 56 Cal.4th 320, 324.  In Palm Valley 

Homeowners Ass'n, Inc. v. Design MTC (2000) 85 Cal.App.4th 553, 561, the court found “A 

… corporation suspended for failure to file a statement under Corporations Code section 

1502 is indeed disqualified from litigation and all other activities.  All its ‘corporate powers, 

rights, and privileges’ are suspended; the only exceptions provided by statute are to change 

the name of the corporation, and to cure the default by filing the missing statement.”  

Similarly, in Boyer v. Jones (2001) 88 Cal.App.4th 220, 224, the court found that besides 

“filing an application for tax-exempt status or amending the articles of incorporation to 

change the corporate name, a suspended corporation is disqualified from exercising any 

right, power or privilege.”  [Citations omitted.]  Under this precedent, a suspended 

corporation like TTW has few options as a party to a lawsuit.  

 

   The parties agree that TTW is currently a suspended corporation.  It appears that 

TTW was suspended some time in 2015.  See SAC ¶ 21 (noting “suspension/forfeiture” 

notice was sent in February 2015); see also Memorandum of Points and Authorities in 

Support of Demurrer, p. 3, and Sabhlok’s request for judicial notice of Exhibit 7 (noting 

suspension of TTW on 9/9/15 date, and Certificate of Status from California Secretary of 

State).  Although there is some disagreement on when TTW became suspended, there is no 

dispute that TTW was suspended when the SAC was filed on 12/2/2016.  See SAC ¶ 25 and 

Sabhlok’s request for judicial notice of Exhibit 7.  Defendant does not dispute that Tiki Tom’s 

is an active corporation, or that the “owners/agents” of Tiki Tom’s are the same individuals 

who owned TTW.  

 

The issue here, however, is how Tiki Tom’s was added to this case and whether it 

was done through a valid legal process.  Tiki Tom’s began appearing in this case on 

5/18/2016.  Thereafter, Tiki Tom’s replaced TTW as the plaintiff with the filing of the SAC 

on 12/2/2016.  There is no Court order adding Tiki Tom’s as a new party in the case and, 

therefore, it appears that Tiki Tom’s was added as a party to this case when the SAC was 
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filed.  As a non-party, Tiki Tom’s could not have filed the SAC.  TTW was a party to the case 

when the SAC was filed, although TTW was a suspended corporation at that time.  

The Court must now decide if the filing of the SAC by TTW, a suspended corporation, 

was proper.  

 

Tiki Tom’s argues it was permitted to file an amended complaint pursuant to a 

stipulation by the parties, and it was permitted to add new parties per Code of Civil 

Procedure § 472.  The stipulation to file an amended complaint does not address the 

suspended corporation issue, however, nor is there evidence the stipulation specifically 

stated TTW could add a new plaintiff to this case.  While section § 472 generally permits 

amendments to complaints, it does not address the issue of a suspended corporation.  

Tiki Tom’s and TTW have not cited any authority stating that a suspended corporation may 

add a new party to a lawsuit.  Given the general rule limiting litigation actions of a 

suspended corporation, the Court finds that while TTW was properly named as plaintiff when 

an active corporation, adding or substituting Tiki Tom’s was beyond the legal capacity of 

TTW as a suspended corporation.    

 

Because plaintiff, Thicker Than Water, Inc., is a suspended corporation in the state of 

California, the Court must sustain the Demurrer to the Second Amended Complaint on the 

issue of lack of capacity.  In opposing this demurrer, counsel for TTW and Tiki Tom’s stated 

that there is no intent to revive TTW and so TTW has admitted it does not plan to become a 

corporation in good standing with the State of California.  Therefore, the demurrer is 

sustained without leave to amend.  

 

Further, the Court notes violations of the California Rules of Court regarding the 

length and timely filing of moving papers filed by Sabhlok.  California Rules of Court, Rule 

3.1300 (d) gives the Court discretion to refuse to consider late filed papers. Code of Civil 

Procedure § 1005(b) states that reply papers are due 5 court days before the hearing.  

Here, Sabhlok’s reply was filed on February 17, 2017, which was 4 court days before the 

original hearing date for the demurrer.  The Court exercises its discretion and will not 

consider this reply.  California Rules of Court, Rule 3.1113 (d) states that an opening 

memorandum shall not exceed 15 pages.  Rule 3.1113(g) gives the Court discretion to treat 

oversized briefs in the same manner as late-filed papers.  Here, Sabhlok’s opening 

memorandum for his demurrer was 19 pages.  The Court exercises its discretion and 

considers only the first 15 pages of Sabhlok’s demurrer.  Even considering only the first 15 

pages of the relevant moving papers for demurrer, Sabhlok sufficiently argued the issue of 

lack of capacity.  The Court expects all parties to comply with the California Rules of Court 

and future violations of these rules may result in sanctions.   

 

Defendant Sabhlok’s requests for judicial notice filed with the Demurrer are granted 

as to Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, and denied as to Exhibit 10.  Judicial notice is 

appropriate as to Exhibits 1 through 6, under Evidence Code § 452(d), as court records.  

Sabhlok does not request judicial notice of Exhibits 1 through 4 for their truth, and 

objections on those grounds are overruled. See Sosinsky v. Grant (1992) 6 Cal.App.4th 

1548, 1564-1569; Arce v. Kaiser Found. Health Plan, Inc. (2010) 181 Cal.App.4th 471, 483-

484.  Exhibits 5 and 6 do not appear to be complete, but there is no evidence the Court was 

given a differing portion of these documents than any other party and objections to these 

Exhibits are overruled.  Judicial notice is appropriate as to Exhibits 7 through 9, under 

Evidence Code § 452(c), as notices of action taken by the California Secretary of State and 
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remains unopposed.  Judicial notice is not appropriate as to Exhibit 10 because the 

document does not fall within the elements of Evidence Code § 451 or § 452. Objections to 

the request for judicial notice of Exhibit 10 is sustained. 

Request for judicial notice from plaintiff TTW is granted within the discretion of the 

Court and is unopposed.  Defendant Sabhlok’s request for judicial notice filed with the Reply 

is not timely and, as such, is denied within the discretion of the Court. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-00469 

CASE NAME: THICKER THAN WATER VS. SABHLOK 

HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 

FILED BY ASHOK K. SABHLOK 

* TENTATIVE RULING: * 

 

Defendant Ashok Sabhlok’s Motion to Strike portions of the Second Amended 

Complaint is denied as moot, given the ruling on the demurrer. 

 

  

 7.  TIME:  9:00   CASE#: MSC15-00469 

CASE NAME: THICKER THAN WATER VS. SABHLOK 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

If the tentative rulings above are not contested then no appearance is required. 

Otherwise, the parties shall appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00902 

CASE NAME: CERUTTI VS. BEAUDET 

HEARING ON MOTION TO COMPEL ANSWERS TO INTERROGATORIES 

FILED BY ANNIE CERUTTI 

* TENTATIVE RULING: * 

 

Vacated – court has been notified that moving party withdraws the motion. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-01219 

CASE NAME: O'NEAL VS. JOSEPH 

HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 

FILED BY H. CHARLES FOSSET, ROSALEIN JOSEPH 

* TENTATIVE RULING: * 

 

There being no opposition, motion is granted. 
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10.  TIME:  9:00   CASE#: MSC16-01229 

CASE NAME: IOANNOU VS. RICCA 

HEARING ON MOTION FOR ATTORNEY FEES 

FILED BY FRANK S. RICCA JR. GEORGIA LUJAN 

* TENTATIVE RULING: * 

 

The motion is GRANTED.  The court awards the moving parties attorney fees and costs in 

the amount of $4,409 as requested in their “Reply to Opposition to Motion to Expunge Lis 

Pendens” dated 11-30-2016.  This sum is to be paid to the trust account of counsel for the 

moving parties on or before May 1, 2017. 

 

  

11.  TIME:  9:00   CASE#: MSC16-01340 

CASE NAME: ROBINSON VS. SACOR FINANCIAL 

HEARING ON MOTION FOR AN ORDER COMPELLING ANSWERS TO DISCOVERY 

FILED BY RAYMOND H. ROBINSON 

* TENTATIVE RULING: * 

 

On January 13, 2017, the Court was advised by the mediator in this case that the matter 

had been settled. Relying on that representation, the Court continued this motion, as well as 

the motion to set aside and vacate the default, to March 17, 2017. However, at present, the 

case has not yet been dismissed and the Court has received no further update concerning 

the settlement. 

 

Both the motion to compel and the motion to vacate, as well as the case management 

conference, are continued to May 12, 2017 at 9:00 a.m. On or before April 26, 2017, 

counsel for one or both parties shall advise the Court, by filing and serving a declaration, of 

the status of the settlement. That declaration also shall specifically advise the Court whether 

one or both of these motions needs to be heard on the merits. If no declaration is received 

by April 26, 2017, both motions will be dropped from calendar. Alternatively, a dismissal 

with prejudice of the entire action should be filed on or before April 26, 2017, thereby 

obviating the need for any declaration or other action.  

 

  

12.  TIME:  9:00   CASE#: MSC16-01340 

CASE NAME: ROBINSON VS. SACOR FINANCIAL 

HEARING ON MOTION FOR ORDER SETTING ASIDE AND VACATING DEFAULT 

FILED BY SACOR FINANCIAL, INC. 

* TENTATIVE RULING: * 

 

Continued to May 12, 2017.  See Line 11. 
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13.  TIME:  9:00   CASE#: MSC16-01340 

CASE NAME: ROBINSON VS SACOR FINANCIAL 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Continued to May 12, 2017.  See Line 11. 

 

  

14.  TIME:  9:00   CASE#: MSC16-01860 

CASE NAME: COOLEY VS CITY OF RICHMOND 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of COOLEY 

FILED BY CITY OF RICHMOND 

* TENTATIVE RULING: * 

 

The demurrer is dropped from calendar as moot.  The demurring party filed an answer to 

the First Amended Complaint. 

 

  

15.  TIME:  9:00   CASE#: MSC16-02109 

CASE NAME: McNEAL VS. TRANSFIELD SERVICES 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of McNEAL 

FILED BY BROADSPECTRUM AMERICAS, INC. 

* TENTATIVE RULING: * 

 

There being no opposition, the demurrer of Broadspectrum is sustained without leave to 

amend.  The court wishes to note that Plaintiff sent in to the court a proposed order and 

related papers seeking permission to file a 2nd Amended Complaint.  The court cannot sign 

such an order unless (in the absence of a stipulation) a motion seeking such leave is duly 

filed, served, heard and granted. 
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16.  TIME:  9:00   CASE#: MSC17-00150 

CASE NAME: WESTERN ALLIANCE BANK VS. GUINN 

HEARING ON MOTION TO APPOINT A RECEIVER AND INJUNCTION 

FILED BY WESTERN ALLIANCE BANK 

* TENTATIVE RULING: * 

 

 The Court rules as follows on the motion to appoint a receiver and for injunctive 

relief, brought by plaintiff Western Alliance Bank (“plaintiff Bank”).  The motion is opposed 

by defendants Adrienne Guinn and Shawn Guinn (“the Guinn defendants”). 

 

 Plaintiff Bank’s motion is granted in full.  The Court intends to sign the proposed 

order submitted with the original moving papers.  The basis for this ruling is as follows. 

 

 A. Grounds For Appointing A Receiver. 

 

 Plaintiff Bank’s loan documents provide for the appointment of a receiver upon a 

borrower’s default.  These loan provisions create a rebuttable presumption that the 

appointment is proper.  (See, Code Civ. Proc., § 564, subd. (b)(9); Barclays Bank of 

California v. Superior Court (1977) 69 Cal.App.3d 593, 601-602 [“the express agreement of 

the mortgagor is an equity that should not ordinarily be ignored”].)  The Guinn defendants 

have not offered opposition evidence that substantially rebuts this presumption.  To the 

contrary, defendants’ own evidence reinforces the presumption. 

 

 First, while the Court has sympathy for the Guinn defendants’ situation, the 

opposition declaration shows a steady downward arc in defendants’ financial circumstances.  

Thus, defendants “began to experience economic hardship” in 2007 or 2008.  (Guinn Dec., 

¶ 4.)  Defendants filed for bankruptcy in 2010, and defendant Shawn Guinn was diagnosed 

with a serious ailment in 2015.  (Ibid.)  Defendants came into default on a senior loan in 

February 2016, and were required to obtain “a hard money loan” secured by a separate 

property in order to cure the default.  (Guinn Dec., ¶ 5.)  Despite the hard money loan, 

defendants quickly went back into default, and the senior lender recorded a notice of default 

in October 2016.  (Guinn Dec., ¶ 6.)  Defendants sold the separate property in January 

2017, netting only $ 25,000.  (Guinn Dec., ¶ 10.) 

 

 A second factor is that two of the Guinn defendants’ defaults directly imperiled 

plaintiff Bank’s real property security.  Defendants defaulted on the payment of property 

taxes in December 2016.  (Valverde Dec., filed on 2-7-17, ¶ 20.)  And defendants defaulted 

on the payments due to the senior lender, compelling plaintiff Bank to pay off that lender in 

the amount of approximately $ 704,000.  (Id., ¶ 22.)  The threat to plaintiff Bank’s real 

property security is not a theoretical possibility: it is a demonstrated fact. 

 

 With regard to plaintiff Bank’s personal property security, the value of the physical 

assets will steadily decline over time and through continued use.  And the Guinn defendants 

have offered no evidence that they are able and willing to pay the incoming revenue of their 

business (accounts receivable) over to plaintiff Bank, or to place that revenue into some 

kind of blocked account for plaintiff’s benefit. 

 

 Further, the evidence strongly suggests that there is no viable alternative to the 

appointment of a receiver.  The Guinn defendants obtained confirmation of their Chapter 11 
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bankruptcy plan in January 2012, but even the aid of the bankruptcy court was not 

sufficient to make defendants’ business viable.  (Guinn Dec., ¶ 4.)  Defendants have been 

actively attempting to sell their business since “early 2016,” but to no avail.  (Ibid.)  

Defendants fail to offer evidence suggesting that delaying the appointment of a receiver will 

accomplish anything more than delaying the inevitable. 

 

 On this point, the Court notes the weakness of the Guinn defendants’ opposition 

evidence.  Ms. Guinn alleges as follows: “The North Campus is currently listed for a price 

that would be more than sufficient to pay off the existing liens on it.”  (Guinn Dec., ¶ 14.)  

Ms. Guinn does not allege facts showing that the listing price corresponds to the property’s 

actual fair market value, and she does not allege facts showing that there has been 

substantial interest from qualified buyers willing to pay the listing price.  Absent evidence 

on such matters, which defendants are in the best position to offer, the Court must assume 

that no satisfactory sale is imminent. 

 

 Finally, plaintiff Bank made a proposal that would have allowed the Guinn defendants 

to manage their school through the end of the current school year.  (Gasaway Dec., filed on 

3-10-17, ¶ 2.)  This proposal strikes the Court as generous and reasonable, while 

defendants’ seemingly arbitrary refusal of the proposal strikes the Court as unreasonable.  

Accordingly, the Court finds that a balancing of equities favors plaintiff’s position. 

 

 All of the above-listed factors support appointing a receiver. 

 

 B. The Child Care Facility. 

 

 The Guinn defendants state their primary objection as being that appointing a 

receiver over a child care facility faces “serious impediments under California law.”  

(Guinn Dec., ¶ 13.)  This argument simply ignores paragraph 6 of the proposed order, 

which provides in pertinent part that “the Receiver shall not operate or manage the 

[child care facility] until such time that the California Department of Social Services … issues 

any necessary license(s) or approvals that are required to enable the Receiver to lawfully 

operate the same.”  The proposed order’s provision for the child care facility appears 

adequate and appropriate. 

 

 C. The Cost Of A Receivership. 

 

 The Guinn defendants object to the potential cost of a receivership.  However, 

defendants have refused to cooperate with plaintiff Bank in voluntarily winding up 

defendants’ business, and have failed to suggest any viable alternative.  (Valverde Dec., 

filed on 2-7-17, ¶ 26; Gasaway Dec., filed on 3-10-17, ¶ 2.)  Also, defendants have failed 

to acknowledge the fact that an experienced receiver will likely be in a better position than 

defendants to maximize the value of plaintiff Bank’s collateral, a circumstance that would 

offset the cost of the receivership and potentially reduce the amount of any deficiency 

judgment.  Finally, defendants have committed multiple defaults, and have already been 

given a substantial amount of time to pursue alternatives.  Accordingly, despite the 

potential costs of a receivership, the Court believes that appointing a receiver is an 

appropriate exercise of the Court’s discretion. 
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17.  TIME:  9:00   CASE#: MSL15-03089 

CASE NAME: MOUNTAIN LION VS. CENDEJAS 

HEARING ON MOTION FOR ENTRY OF JUDGMENT PER STIPULATION 

FILED BY MOUNTAIN LION ACQUISITIONS, INC. 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 

 

  

18.  TIME:  9:00   CASE#: MSL17-00498 

CASE NAME: MATTER OF 5058 COMANCHE WAY, ANTIOCH 

HEARING ON SURPLUS PROCEEDS OF TRUSTEE'S SALE 

* TENTATIVE RULING: * 

 

Appear. 

 

  

19.  TIME:  9:00   CASE#: MSN17-0052 

CASE NAME: RE BRYAN TREVIZO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and guardian to appear.  Counsel to voir dire guardian as to all material terms of 

the settlement.  Minor need not appear. 

 

  

20.  TIME: 10:00   CASE#: MSC13-02539 

CASE NAME: JOSEPH MATTA VS. EDWARD LEAL 

JURY TRIAL - LONG CAUSE / 12 DAY(S) 

* TENTATIVE RULING: * 

 

Vacated based on court being advised of a settlement. The case is dropped from the active 

calendar and placed on the court’s internal “tickler” calendar to have the anticipated 

stipulated judgment to the court for signature on or before April 30, 2017.  If not received 

by then, an OSC re dismissal will be issued by the clerk’s office. 

 

  

21.  TIME: 10:00   CASE#: MSC14-01542 

CASE NAME: YBANEZ VS. CUEVAS 

CHECK FOR MEDIATION COMPLETION REPORT 

* TENTATIVE RULING: * 

 

Vacated. 
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22.  TIME: 10:00   CASE#: MSN16-2049 

CASE NAME: PINZA GROUP VS. B. MANN PROPER 

HEARING ON AMENDED PETITION TO COMPEL ARBITRATION 

FILED BY PINZA GROUP 

* TENTATIVE RULING: * 

 

There being no opposition, the Petition is granted. 

 

 

 


